STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
FLORI DA H GH LI FT
Petiti oner,
VS. CASE NO. 88-5236

DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, K N Ayers, held a public hearing in the above
styl ed case on February 21, 1989 at Tanpa, Florida

APPEARANCES

For Petitioner: Richard C. Ballak, Esquire
101 North Mbnroe Street
Tal | ahassee, Florida 32301

For Respondent: Lee R Rohe, Esquire and
Leal and L. McCharen, Esquire
The Capito
Tal | ahassee, Florida 32399-1050

| SSUES

By letter dated Septenmber 27, 1988, Florida H -Lift, Petitioner, requested
an adm nistrative hearing to contest the decision by the Departnment of Revenue
that Florida H -Lift owes sales taxes in excess of $15,6000 plus penalties and
i nterest on anmount collected by Florida H -Lift fromcustomers as charges for
transporting equi pnent |eased by Florida H -Lift to these custoners.

At the commencenent of the hearing, the parties stipulated to the first
four findings of fact bel ow

Thereafter Petitioner called one witness, Respondent called one w tness and
nine exhibits were admtted into evidence. Since there is no dispute regarding
the factual issues in this case, proposed findings of both parties are accepted.

FI NDI NGS OF FACT

1. Florida H -Lift, Petitioner, is in the business of selling, |easing,
repairing and transporting aerial lift equipnent.

2. Petitioner enters into rental agreements with custonmers who rent
specific equipnent F.O. B. Petitioner's |ocation



3. The |l ease agreenent sets a fixed price for the rental of the equi pment
and allows the custoner to pick up the equi pmrent with the customer's own
conveyance, hire a carrier to pick up the equi pment, or request the equi pment be
pi cked up and delivered by Petitioner's conveyance. The custoner pays for the
transportati on of the equi pnent by whi chever nethod of transportation is
selected. The rental charge is unaffected by the node of transportation
sel ected by the | essee.

4. Petitioner charged the custoner sales tax on the rental of the
equi prent but not on the charges for transporting the equi pnent with
Petitioner's conveyances.

5. The audit here involved covers the period February 1, 1984, through
January 31, 1987, and assesses a total tax, penalty and interest through
Septenber 11, 1987 of $23,727.59 with interest at $5.29 per day until paid
(Exhibit 2). The major portion of this tax and the only part contested herein
is assessed on Petitioner's charges to its |lessees for transportation of the
equi prrent .

6. The equi prment rental contract/invoice (Exhibit 9) under charges lists
options, Damage Wi ver nine per cent, Fuel, Delivery Pickup, and O her, with tax
whi ch Petitioner computed only on the rental charge for the equi pnent.

7. The Damage Wi ver charge of nine percent was based on the rental price
but no evidence was subnmitted regarding the basis for this charge. Regardless,
no sales tax was added to this charge and a sales tax on this charge is not an
i ssue.

8. Petitioner's sole witness, the auditor who initially assessed the sal es
tax on the transportation charge, testified that his decision to assess sal es
tax for this charge was influenced by the fact that charges for |easing and
transportation were included on the same invoice.

9. Petitioner has a separate liability policy to cover equipnent being
transported on Petitioner's vehicles apart fromthe coverage of the equi prment
while not in transit.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

11. Section 212.05, Florida Statutes (1985), provides in pertinent part:

It is hereby declared to be the legislative
intent that every person is exercising a
taxabl e privilege who engages in the business
of selling tangible personal property at
retail in this state, or who rents or

furni shes any of the things or services
taxabl e under this Chapter, or who stores for
use or consunption in this state any item of
tangi bl e personal property as defined herein
and who | eases or rents such property within
the state.

(1) For the exercise of such privilege, a



tax is |levied on each transaction or incident,
which tax is due and payable as foll ows:

* * %
(d) At the rate of 5 per cent of the |ease
or rental price paid by a | essee or rentee or
contracted or agreed to be paid by a | essee or
rentee, to the owner of the tangible persona

property.
12. Section 212.02(4) Florida Statutes (1985), defines sales price as:

the total anpunt paid for tangible persona
property, including any services that are part
of the sale, valued in noney, whether paid in
noney or otherw se, and includes any anount
for which credit is given to the purchaser by
the seller, wthout any deduction therefromon
account of the cost of property sold, the cost
of materials used, |abor or service cost,
i nterest charged, |osses or any ot her expense
what soever. "Sales price" also includes the
consi deration for a transaction which requires
both | abor and naterial to alter, renodel,
mai ntai n, adjust or repair tangible, persona

property.

13. Rule 12A-1.045, Florida Adm nistrative Code, (fornmerly 12A-1.45)
provi des Respondent's interpretation of Chapter 212 as it relates to
transportation charges. This rules provides:

(1) In those instances where the seller
contracts to deliver tangible persona
property to sone designated place or is
obligated under the contract to pay
transportati on charges to some designated

pl ace the transportation services are
rendered to the seller and the taxable
selling price of the tangible persona
property so transported must include the
anmount of the transportation charge.

(2) If the seller contracts to sel

tangi bl e personal property f.o.b. origin, the
title to the property passes to the buyer and
t he buyer pays the transportation charges,
the transportati on services are rendered to

t he buyer and are not a part of the taxable
selling price. However, where the
transportati on charges are billed by the
sell er but docunmentation is inadequate to
establish the point at which the title passes
to the buyer, such charges shall be
considered a part of the taxable selling
price.

(3) Wen the purchaser of tangible

personal property pays delivery or
transportation charges thereon direct to the
carrier and does not deduct sane fromthe



anmount due the seller, such delivery or
transportati on charges are exenpt.

14. Respondent contends that since there was no sale, title never passed
to the buyer but rather there was transfer of possession only; and the
"docunentation is i nadequate" to establish the point at which title passes to
t he buyer because title does not actually transfer

15. Thi s sonmewhat ingeni ous approach seens to take the position that
al t hough the | ease provi ded possession by | essee was taken at |essor's prem ses,
if the | essor subsequently transported the equi pment under contract to the
| essee, then the lessor did not transfer possession until the equi pnent reached
the I essee's premi ses or job site and was unl oaded fromthe | essor's conveyance.

16. In this connection, it is perhaps significant that the Uniform
Commercial Code in Section 672.319, Florida Statutes, (1985) provides:

(1) Unless otherw se agreed the term

"F.O B." (which neans "free on board") at a
naned pl ace, even though used only in
connection with the stated price, is a
delivery termunder which:

(a) Wen the termis "F. O B. the place of
shipment," the seller nust at that place ship
the goods in the manner provided in this
Chapter (s. 672.504) and bear the risk and
expense of putting theminto the possession
of the carrier;

(b) When the termis "F. O B. the place of
destination,” the seller nust at his own
expense and risk transfer the goods to that
pl ace and there tender delivery of themin
the manner provided in this Chapter (s.
672.503)

17. Here there is no dispute that the ternms of the | ease provide that the
lease is f.o.b lessor's prem ses and, therefore, possession is transferred at
| essor's place of business. Wen the |essee contracts with the Petitioner to
transport the | eased equipnment to |l essee's job site, Petitioner is performng
the service as a contract carrier enployed by the | essee who at this point in
time is the shipper

18. The fact that the Petitioner is performng two roles tends to nuddy
the waters unless these roles are kept separate. As |essor he transfers
possessi on of the equi pnent at |essor's place of business to the | essee who then
contracts with Petitioner to transport the equipnent to | essee's job site.
During this transportation period the | essee has responsibility for the safety
of the equipnent vis a vis the |l essor and the carrier has responsibility for the
safety of the equipnent until it reaches its destination vis a vis the shipper
(1 essee).

19. Petitioner maintains a separate insurance policy to protect itself
fromliability for damages to the equipnment it is transporting in its role of
carrier.

20. Fromthe evidence presented it is concluded that possession of the
equi prent being leased is transferred to the | essee when the equi pnment is | oaded



on the carrier's vehicle at the prem ses of the | essor whether the carrier is
Petitioner, some other carrier or the |essee. As carrier Petitioner, contracts
with the | essee to transport the equi pment fromthe prem ses of the |lessor to
the site selected by the lessee. Since this transpotation charge is separate
and apart fromthe | ease charges and | egal possession of the property is in the
| essee the minute it is |loaded on the carrier's vehicle, the charges for the
transportation are not subject to sales tax. This is exactly what Rule 12A-
1.045(2), Florida Adm nistrative Code, above quoted states. Respondent nust
honor its own rules until they are anended or abrogated. Gadsden State Bank v.
Lewi s, 348 So.2d 343 (Fla 1 DCA 1977).

21. The nere fact that Petitioner charged the | essee both rental fees and
transportation fees on the sane invoice is not determnative of the propriety of
assessing a sales tax on the transportati on charges, although this appears to
have been a major factor insofar as the auditor was concerned.

22. Fromthe foregoing, it is concluded that the transportati on charges
here involved are not a part of the |ease price, that Petitioner transports the
equi prent for the |l essee in Petitioner's role as carrier and this transportation
charge is not subject to a sales tax. It is

RECOMVENDED t hat the assessnment for sales taxes on transportation services
provided by Florida Hi -Lift to its |essees during the period February 1, 1984,
t hrough January 31, 1987, in the amount of $15,705.24 plus penalty and interest
be wi t hdrawn.

DONE and ENTERED this 7th day of April, 1989, in Tallahassee, Leon County,
Fl ori da.

K. N AYERS

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

FILED with the derk of the
Di vision of Admi nistrative Hearings
this 7th day of April, 1989

COPI ES FURNI SHED:

Katie D. Tucker

Executive Director

Depart ment of Revenue

102 Carlton Buil ding

Tal | ahassee, Florida 32399-0100

Ri chard C. Bellak, Esquire
101 North Mbnroe Street
Tal | ahassee, Florida 32301



Lee R Rohe, Esquire and

Leal and L. NcCharen, Esquire
The Capito

Tal | ahassee, Florida 32399-1050

WIlliamD. Townsend
CGener al Counsel
Depart ment of Revenue

203 Carlton Buil ding
Tal | ahassee, Florida 32399-0100

STATE OF FLORI DA, DEPARTMENT OF REVENUE
TALLAHASSEE, FLORI DA
FLORI DA HI - LI FT
Petiti oner,
VS. CASE NO. 88-5236
DEPARTMENT OF REVENUE

Respondent .

FI NAL CORDER

This case came before nme for entry of a final order following entry of a
recommended order by the Division of Adm nistrative Hearings. A hearing was
hel d on June 8, 1989 to consider the entry of a final order at which both
parties appeared and submitted oral argunent.

APPEARANCES
The foll owi ng appearances were entered:

For Petitioner: Richard C. Bellak, Esquire
Fow er, Wite & Gllen
Attorneys at Law
101 N. Monroe Street
Tal | ahassee, Florida 32301

For Respondent: Lee R Rohe, Esquire
Leal and L. McCharen, Esquire
Assi stant Attorneys Cenera
Department of Legal Affairs
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050



| SSUE

The issue in this case is whether Petitioner was properly assessed tax on
the delivery fee of rental equipnent as part of the "gross proceeds" of the
rental operation.

FI NDI NGS OF FACT

1 through 9. Findings of Fact nunbers 1 through 9 set forth in the
Recomended Order are adopted and incorporated by reference in this Final Oder
as if fully set forth.

CONCLUSI ONS OF LAW

1. Conclusions of Law nunbers 1 through 3, 5, 10, and 12 set forth in the
Recomended Order are adopted and incorporated by reference in this Final Oder
as if fully set forth.

2. Conclusion of Law nunber 4 set forth in the Recommended Order is
nodi fied so that the first sentence reads as foll ows.

Rul e 12A-1. 045 Florida Adm nistrative
Code (fornerly 12A-1.45) provides

the Departnment's interpretation of
chapter 212 as it relates to
transportati on charges where a sal e of
tangi bl e personal property is involved.

In all other respects, Conclusion of Law nunber 4 is adopted and incorporated by
reference in this Final Oder as if fully set forth

3. Conclusions of Law nunbers 6 through 9, 11, and 13 set forth in the
Recomended Order are rejected and the foll owi ng Conclusions of Law are set
forth in their place.

4. Section 212.02(2), Florida Statutes (1985), defines "sale" as:

Any transfer of title or possession, or
bot h, exchange, barter, |icense, |ease, or
rental, conditioned or otherw se, in any
manner or by any nmeans what soever, of
tangi bl e personal property for a

consi derati on [ Enphasi s added. ]

5. This case does not involve the transfer of title to the equi pnment;
therefore, the provisions of the Uniform Commercial Code, "Sales, do not apply.
Section 672.106, Florida Statutes provides:

A "sale" consists in the passing of title
fromthe seller to the buyer for a price

This statute indicates that in this case the Uniform Comercial Code's
provisions relating to sales do not control over the provisions of the Sales and
Use Tax Law, Chapter 212, particularly where the latter contains specific
provisions defining a sale to include the transfer of possession in section



212.02(2), Florida Statutes. The Uniform Commercial Code contains no such
provi si on.

6. This construction of the UCC is supported by the case law. See Sellers
v. Frank Giffin AMC Jeep, Inc., 526 So.2d 147 (Fla. 1st DCA 1989). In that
case the court stated that a closed end | ease of a vehicle is not a "transaction
i n goods" for purposes of the UCC where there was no provision for the passage
of title.

7. Section 212.02(21), Florida Statutes (1987) provides the definition of
"sales price" to nean

the total anount paid for tangible
personal property ... including any
services that are part of the sale .

This definition is also in Rule 12A-1.016(2), F. A C

8. Section 212.05, Florida Statutes declares the legislative intent that
anyone who engages in the business of renting things is "exercising a taxable
privilege".

9. Section 212.05(1)(c) and (d), Florida Statutes states:

For the exercise of such privilege, a tax
is levied on each taxable transaction or

i ncident, which tax is due and payabl e as
fol | ows:

(c) At the rate of 5 percent of the
gross proceeds derived fromthe | ease or
rental of tangible personal property

(d) At the rate of 5 percent of the
| ease or rental price paid by a | essee or
rentee, or contracted or agreed to be
paid by a | essee or rentee, to the owner
of the tangi bl e personal property.

10. No exenptions for the above statutory provisions, as applied to
Petitioner, can be found within section 212.08, Florida Statutes.

11. Rule 12A-1.071(1)(a), F.A C., defines "lease" to include:

any rental or license to use

tangi bl e personal property, unless a
different nmeaning is clearly indicated by
the context in which it is used. The
termrefers to all transactions that are
not bailnents in which there is a
transfer of possession of tangible
personal property, w thout regard to
[imtations upon the use, for a

consi deration, w thout a transfer

of title to the property. It is not
essential for a transfer of possession of
tangi bl e personal property to include the
right to nove the tangi bl e persona
property. It includes a transaction



under which a person secures for a

consi deration the tenporary use of
tangi bl e personal property which although
not on his prem ses, is operated by or
under the direction or control of the
person or his enployees. Al |eases

of tangi bl e personal property other than
capital |eases, sales-type |eases, or
direct financing | eases are operating

| eases. Wiether a transaction is a
"sale" or a "rental, |lease, or license to
use" shall be determined in accordance

wi th the provisions of the agreenent.

(b) Transfer of possession with respect
to an operating | ease neans that one of
the following attributes of tangible
personal property ownershi p has been
transferred:

1. Custody or possession of the
property, actual or constructive;

2. The right to custody or possession of
t he property; or,

3. The right to use and control or
direct the use of the property.

(c) For amoperating | ease, tax applies
to the gross proceeds derived fromthe

| ease of tangible personal property for
the entire termof the | ease when the

| essor of such property is an established
busi ness, part of an established

busi ness, or |easing tangi ble persona
property is incidental or germane to the
| essor's business. G oss proceeds for
pur poses of this section include any

i nterest charges whether or not
separately stated, unless the interest
charges are clearly inposed for late or
ot her defaults under the |ease.

12. Rule 12A-1.071(10)(b), F.A. C., further delineates what constitutes a
rental :

(b) When the operator of the equi pment

is on the payroll of the | essee, the
contract constitutes a rental of tangible
personal property and is subject to the

t ax.

On the other hand, a service transaction is distinguished fromrenta
transaction by Rule 12A-1.071(10)(d):

VWhen the owner of equi pnent furnishes the
operator and all operating supplies, and
contracts for their use to perform
certain work under his direction and



according to his custoner's
specifications, and the custonmer does

not take possession or have any direction
or control over the physical operation
the contract constitutes a service
transaction and not the rental of
tangi bl e personal property, and no tax is
due on the transaction.

13. Cenerally, the Florida Legislature has declared its intent to nmake a
rental a taxable transaction. Section 212.05, Florida Statutes. Case |aw has
been to this effect for quite some tinme. Kirk v. Western Contracting
Corporation, 216 So.2d 503 (Fla. 1st DCA 1968) ("Anyone engagi ng i n busi ness of
renting tangi bl e personal property...") See also; Crane Rental of Ol ando v.
Hausman, 518 So.2d 395, 396 (Fla. 5th DCA 1987).

14. No specific or express exenption exists for Petitioner under Chapter
212, Florida Statutes. Even were one to be found, it would be strictly
construed agai nst the party claimng such exenption. Adans Const. Equi pnent Co.
v. Hausman, 472 So.2d 467 (Fla. 5th DCA 1985).

15. The issue in this case involves the taxability of the pickup and
delivery charges alone. (The fee for equipnent rental has been taxed, the taxes
havi ng been coll ected by Petitioner.) The Departnent considers the pickup and
delivery charges to be part of the "gross proceeds" of Petitioner's renta
income fromrental contracts through application of section 212.05(1)(c) and
(d), Florida Statutes, and Rule 12A-1.071, F. A C

16. The mere fact that Petitioner charged the | essee both rental and
pi ckup and delivery fees on the same invoice is not determinative that the
delivery charges were for services separately rendered to the | essee by the
lessor. Nor is the fact that the pickup and delivery is separately or
additionally insured. Pickup and delivery charges were considered by the
Departnment to be part of the "total consideration that the | essee or buyer is
obligated to pay."

17. Petitioner has failed to identify any exenption or clearly denonstrate
why pi ckup and delivery charges for a rental operation are not part of the
"gross proceeds" derived fromthe business of renting tangible persona
property. The pickup and delivery charges are part of the contract with the
| essee and the possession of the equipment does not transfer until the equi prent
is delivered. Nor has Petitioner denonstrated that the Departnent's
interpretation of the statute and rule "is clearly erroneous or unauthorized."

A nmere difference of opinion, standing al one without nore, over interpretation
of the applicable statute and rule will not suffice. See Humhosco, Inc. v.
Department of H & R Services, 476 So.2d 258 (Fla. 1st DCA 1985).

18. It is noted that Petitioner focused upon Rule 12A-1.045 for its |ega
basis. This rule does not apply because it concerns itself with delivery of
items in a sales transaction and the associated transportati on charges. Rule
12A-1.071, not Rule 12A-1.045, applies to rental transactions. It is Rule 12A-
1. 071 which the Departnment applied to the rental contracts, including pickup and
del i very char ges.

19. Wthout nore fromthe Petitioner, the rule in Austin v. Austin, 350
So.2d 102 (Fla. 1st DCA 1977) applies:



The law is well settled that |ong-
standing statutory interpretati ons nade
by officials charged with the

adm ni stration of the statutes are given
great weight by the Court. Id. at 104.

CONCLUSI ON

On the basis of the foregoing, it is hereby ordered that the assessnment in
this case is upheld.

DONE AND ORDERED this 6th day of July, 1989 in Tall ahassee Fl ori da.

KATI E TUCKER

Executive Director

Depart ment of Revenue

Rm 102, Carlton Building

Tal | ahassee, Florida 32399-1550

APPEAL RI GHTS

Any Party to this Order has the right to seek judicial review of the Oder
pursuant to Section 120.68, F.S., by the filing of a Notice of Appeal pursuant
to Rule 9.110, Florida Rules of Appellate Procedure, with the clerk of the
Departnment in the Ofice of General Counsel, Post Ofice Box 6668, Tall ahassee,
Fl ori da 32314-6668 and by filing a copy of the Notice of Appeal acconpani ed by
the applicable filing fees with the appropriate District Court of Appeal. The
Noti ce of Appeal must be filed within 30 days fromthe date this Oder is filed
with the Agency Cerk of the Departmnent.

Filed with the Clerks the
Depart ment of Revenue, State of
Florida, this 6th day of

July, 1989.

COPI ES FURNI SHED:

M. Richard Bell ak, Esquire

Lee Rohe & Leal and McCharen, Esquires
WIlliamD. More, Esquire

K. N Ayers, Hearing Oficer



IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

FLORI DA H - LI FT, NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED.
VS. CASE NO. 89-1947

DOAH CASE NO. 88-5236
DEPARTMENT OF REVENUE,

Appel | ee.

pinion filed Decenber 10, 1990.

An Appeal froman Order of the Depart.nment of Revenue

Ri chard C. Bellak and Hala Mary Ayoub of Fow er, VWite, Gllen, Boggs, Villarea
& Banker, P.A., Tallahassee, for Appellant.

Robert A. Butterworth, Attorney CGeneral, and Lealand L. MCharen and Lee R
Roche, Assistant Attorneys Ceneral, Tallahassee, for Appell ee.

Benj ami n K. Phi pps, Tall ahassee, for Heede Southeast, Inc., Am ous Curiae.

BOOTH, J.

This cause is before us on appeal froman order of the Departnent of
Revenue (DOR) uphol ding the assessnment of tax on pickup and delivery charges on
rental equipnent.

The facts, as found by the hearing officer and adopted by DOR, are as
fol | ows:

Florida H -Lift, Petitioner, is in the

busi ness of selling, |easing, repairing and
transporting aerial lift equipnent.

Petitioner enters into rental agreements with
customers who rent specific equi pnent F.O B
Petitioner's |ocation.

The | ease agreenment sets a fixed price for the
rental of the equipnment and allows the custoner to
pi ck up the equipnment with the custoner's own
conveyance, hire a carrier to pick up the

equi prent, or request the equi prent be picked up
and delivered by Petitioner's conveyance. The
customer pays for the transportation of the



equi prent by whi chever nethod of transportation is
selected. The rental charge is unaffected by the
node of transportation selected by the | essee.
Petitioner charged the custoner sales tax on

the rental of the equi prment but not on the charges
for transporting the equiprment with Petitioner's
conveyances.

The audit here involved covers the period

February 1, 1984 through January 31, 1987 and
assesses a total tax, penalty and interest through
Sept enber 11, 1987 of $23,727.59 with interest at
$5.29 per day until paid (Exhibit 2). The ngjor
portion of this tax and the only part contested
herein is assessed on Petitioner's charges to its
| essees for transportation of the equipnent.

The equi pnent rental contract/invoice (Exhibit

9) under charges lists Options, Danmage Wi ver nine
per cent, Fuel, Delivery Pickup, and Oher, with
tax which Petitioner conputed only on the renta
charge for the equi pnent.

The Danmge Wai ver charge of nine percent was

based on the rental price but no evidence was
submitted regarding the basis for this charge.
Regardl ess, no sales tax was added to this charge
and a sales tax on this charge is not an issue.
Petitioner's sole wtness, the auditor who
initially assessed the sales tax on the
transportation charge, testified that his decision
to assess sales tax for this charge was influenced
by the fact that charges for |easing and
transportation were included on the same invoice.
Petitioner has a separate liability policy to
cover equi prent being transported on Petitioner's
vehicl es apart fromthe coverage of the equi pment
while not in transit.

The hearing officer reconmended that the sales tax assessnment on
transportation services provided by Florida Hi-Lift to its | essees during the
peri od of February 1, 1984, through January 31, 1987, be wi thdrawn. The
recommended order quotes Section 212.05, Florida Statutes (1985), 1/ which
provides for a five-percent tax on the | ease or rental price paid by a | essee or
rentee to the owner of the tangible property, and cites Rule 12A- 1.045(2) and
(3), Florida Adm nistrative Code, which provides:

(2) If the seller contracts to sell tangible
personal property F. O B. origin, the title to
the property passes to the buyer and the buyer
pays the transportation charges, the
transportati on services are rendered to the buyer
and are not a part of the taxable selling price.
However, where the transportation charges are
billed by the seller but docunentation is

i nadequate to establish the point at which title
passed to the buyer, such charges shall be
considered a part of the taxable selling price.
(3) When the purchaser of taxable tangible
personal property pays delivery or transportation



charges thereon direct to the carrier and does not
deduct sanme fromthe anount due the seller, such
delivery or transportation charges are exenpt.

In his conclusions of |aw, the hearing officer held:

Here there is no dispute that the ternms of

the | ease provide that the lease is f.o.b.

| essor's prem ses and, therefore, possession is
transferred to |l essor's place of business. Wen
the | essee contracts with the Petitioner to
transport the | eased equiprment to | essee's job
site, Petitioner is performng the service as a
contract carrier enployed by the | essee who at
this point intine is the shipper

The fact that the Petitioner is performng

two roles tends to nuddy the waters unl ess these
roles are kept separate. As lessor he transfers
possessi on of the equi pnent at |essor's place of
busi ness to the | essee who then contracts with
Petitioner to transport the equipnent to | essee's
job site. During this transportation period the

| essee has responsibility for the safety of the
equi pment vis a vis the lessor and the carrier has
responsibility for the safety of the equi pment
until it reaches it destination vis a vis the

shi pper. (Il essee).

Petitioner maintains a separate insurance

policy to protect itself fromliability for
damages to the equipnent it is transporting inits
role of carrier.

Fromthe evidence presented it is concl uded

t hat possessi on of the equi pment being | eased is
transferred to the | essee when the equi pnent is

| oaded on the carrier's vehicle at the premni ses of
the | essor whether the carrier is Petitioner, sone
other carrier or the | essee. As carrier
Petitioner contracts with the |l essee to transport
t he equi pnent fromthe prem ses of the lessor to
the site selected by the I essee. Since this
transporting charge is separate and apart fromthe
| ease charges and | egal possession of the property
isinthe lessee the mnute it is |oaded on the
carrier's vehicle, the charges for the
transportation are not subject to sales tax. This
is exactly what Rule 12A-1.045(2) Florida

Admi ni strative Code above quoted states.

Respondent must honor its own rules until they are
anended or abrogated. Gadsden State Bank v. Lew s
348 So.2d 343 (Fla. 1 DCA 1977).

The nmere fact that Petitioner charged the

| essee both rental fees and transportation fees on
the sane invoice is not determinative of the
propriety of assessing a sales tax on the
transportati on charges, although this appears to
have been a major factor insofar as the auditor
was concer ned.



DOR accepted the hearing officer's findings of fact but rejected his
reasoni ng and conclusions. DOR ruled that appellant's pickup and delivery
charges were part of the "gross proceeds" of a rental transaction and were
therefore taxable pursuant to Rule 12A-1.071, Florida Adnministrative Code, 2/
and Sections 212.05(1)(c) and (d), Florida Statutes. 3/ DOR also ruled that
Rul e 12A-11.045, entitled "Transportati on Charges,” was inapplicable. The fina
order holds, in part, as foll ows:

The issue in this case involves the

taxability of the pickup and delivery charges
alone. (The fee for equi pnment rental has been
taxed, the taxes having been collected by
Petitioner.) The Department considers the pickup
and delivery charges to be part of the "gross
proceeds" of Petitioner's rental income from
rental contracts through application of section
212.05(1)(c) and (d), Florida Statutes, and Rule
12A-1.071, F.AC

The nmere fact that Petitioner charged the

| essee both rental and pickup and delivery fees on
the sanme invoice is not determnative that
delivery charges were for services separately
rendered to the | essee by the lessor. Nor is the
fact that the pickup and delivery is separately or
additionally insured. Pickup and delivery charges
were considered by the Departnent to be part of
the "total consideration that the | essee or buyer
is obligated to pay."

Petitioner has failed to identify any

exenption or clearly denonstrate why pickup and
delivery charges for a rental operation are not
part of the "gross proceeds" derived fromthe

busi ness of renting tangi bl e personal property.
The pickup and delivery charges are part of the
contract with the | essee and the possession of the
equi prent does not transfer until the equipnent is
delivered. Nor has Petitioner denonstrated that
the Departnent's interpretation of the statute and
rule "is clearly erroneous or unauthorized."

It is noted that Petitioner focused upon Rule
12A-1.045 for its legal basis. This rule does not
apply because it concerns itself with delivery of
itens In a sales transaction and the associ at ed
transportati on charges. Rule 12A-1.071, not Rule
12A-1.045, applies to rental transactions. It is
Rul e 12A-1.071 which the Departnent applied to the
rental contracts, including pickup and delivery
char ges.

We hold that the transportation charges in question were incident to a
"sale," defined under Section 212.02(2) (a), Florida Statutes (1983) 4/ , as
"any transfer of title or possession or both, exchange, barter, |icense, |ease
or rental, conditional or otherw se, in any manner or by any neans what soever of
tangi bl e personal property for a consideration." The foregoing provision was
interpreted in Richard Bertram & Co. V. Geen, 132 So.2d 24, 26 (Fla. 3d DCA



1961), cert. denied, 135 So.2d 743 (Fla. 1961), appeal dism ssed, 136 So.2d 343
(Fla. 1961), wherein the court held:

It is apparent froma reading of the definition of
"sale" that a | ease of tangi ble personal property
is, in fact, a sale. When a statute contains a
definition of a word or phrase, that neani ng nust
be ascribed to the word or phrase whenever
repeated in the sane statute unless a contrary
intent clearly appears.... The |anguage of the
sections invol ved being clear and the legislative
intent determ nable fromthe definitions given in
the statute, the conptroller has no power to go
outside the statutory definitions and give a
different nmeaning to the words used in the
statute, even though the conptroller's
construction, in his mnd, wuld increase the
revenue of the State of Florida. [footnotes
om tted]

In the instant case, the ternms of the |ease provide that the lease is
f.o.b. lessor's prem ses, and therefore, possession is transferred at |essor's
pl ace of business. The custonmer selects the nmeans of transportation, is
responsi ble for the transportation charges, separate and apart fromthe renta
price, and those charges are not deducted fromthe rental amount. Therefore,
pursuant to Section 212.02(2) (a), Florida Statutes, and Rules 12A-1.045 and
12A-1. 016, Florida Adm nistrative Code,
the transportati on charges are not taxable.

We find no statutory authority for DOR s inposition of sales tax on
transportati on charges as part of the gross proceeds of these renta
transactions. The case is not, as contended by DOR, one of the taxpayer seeking
an exenption froma lawful tax, but is rather a challenge to the validity of the
tax. The rule governing here requires strict construction of taxing statutes
agai nst the taxing authority. Any anmbiguity in the provisions of the tax
statute nust be resolved in favor of the taxpayer. Mkos v. Ringling Bros.-

Bar num & Bai | ey Conbi ned Shows, Inc., 497 So.2d 630, 632 (Fla. 1986); Harbor
Ventures, Inc., v. Hutches, 366 So.2d 1173, 1174 (Fla. 1979); Florida S & L
Services, Inc. v. Departnent of Revenue, 443 So.2d 120, 122 (Fla. 1st DCA 1983);
Indian River Orange Groves, Inc. v. Dickinson, 238 So.2d 125, 127 (Fla. 1st DCA
1970).

Accordingly, DOR s order assessing tax on appellant's transportation
charges is reversed

M NER AND ALLEN, JJ., CONCUR

ENDNOTES

1/ Section 212.05, Florida Statutes, was amended in 1986 1987, but remains
unchanged as to the issue before us.

2/ Rule 12A-1.071, Florida Admi nistrative Code, defines "lease" to include:
(1)(a)... [Alny rental or license to use tangible
personal property, unless a different nmeaning is



clearly indicated by the context in which it is used.
The termrefers to all transactions that are not

bail ments in which there is a transfer of possession
of tangi bl e personal property, wthout regard to
l[imtations upon the use, for a consideration, w thout
a transfer of title to the property...

(c) For an operating |ease, tax applies to the

gross proceeds derived fromthe | ease of tangible
personal property for the entire termof the |ease
when the | essor of such property is an established
busi ness, part of an established business, or |easing
tangi bl e personal property is incidental or germane to
the | essor's business....

3/ Section 212.05, Florida Statutes, states:
(1) For the exercise of such privilege, a tax is
| evied on each taxable transaction or incident, which
tax is due and payable as foll ows:
(c) At the rate of 5 percent of the gross
proceeds derived fromthe | ease or rental of tangible
personal property
(d) At the rate of 5 percent of the | ease or
rental price paid by a | essee or rentee, or contracted
or agreed to be paid by a |lessee or rentee, to the
owner of the tangi bl e personal property.



